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1. Expressions used in this paper 

1.1 "Code" means the Mandatory Code of Conduct issued by the National Cabinet 

on 7 April 2020. 

1.2 "Commissioner" means the Small Business Commissioner of SA. 

1.3 "Court" means the Magistrates Court of South Australia. 

1.4 "National Cabinet" means the National Cabinet comprising the Prime Minister, 

State Premiers and Chief Ministers as announced by the Prime Minister on 13 

March 2020. 

1.5 "the Act" means the COVID-19 Emergency Response Act 2020. 

1.6 "the Regulations" means the COVID-19 Emergency Response (Commercial 

Leases No 2) Regulations 2020. 

 

2. Introduction 

2.1 The purpose of this paper is to summarise how the Federal and State 

Government's respective responses to the COVID-19 pandemic have affected 

commercial leasing in South Australia. 

2.2 This paper addresses commercial leases only, and does not address: 

 

2.2.1 residential tenancies; 

 

2.2.2 aged care and retirement village arrangements; or 

 

2.2.3 contract law and / or default/debt recovery generally. 

 

2.3 This paper also does not attempt to summarise the various declarations and 

directions that have been issued under the Emergency Management Act 2004 

(SA), other than to note how such directions have substantially affected many 

Tenants and their businesses.  

 

2.4 Finally, it is important to note that the law in this area has been in a constant 

state of evolution over the past 3 months.  National Cabinet initially announced 

on 29 March 2020 that a 'short term intervention [was] needed for commercial 

tenancies" and the Code was then released on 7 April 2020. However South 

Australia's substantive legislative response did not come into effect until 15 

May 2020. 

 

2.5 As far as I am aware, the law contemplated by the Act and the Regulations is 

presently untested in the Courts.  
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2.6 Furthermore, the Act provides the State Government with considerable power 

to amend the Regulations and issue further regulations at any time. 

 

2.7 Accordingly, while this paper presents a "snapshot" of the current law, the legal 

position could continue to evolve and may be different in the near future. 

 

3. The effect of the pandemic on Tenants 

 

As mentioned above, the pandemic and the Government's response to it (in particular 

the various directions issued under the Emergency Management Act (2004)) have 

affected Tenants in numerous ways. While some Tenants have no doubt benefitted 

(think Bunnings and toilet paper suppliers), for many Tenants the pandemic has had a 

negative impact on both turnover and profitability (in some cases disastrously). 

I have set out below the more obvious examples of Tenants and their businesses that 

have been affected. 

3.1 Tenants directly affected by the ban on international and cross-border travel 

(travel agents, tourism operators, educational institutions, hotels and motels). 

 

3.2 Tenants indirectly affected by the ban on international and cross-border travel 

(Tenants operating in tourist areas, Tenants associated with national and 

international sport). 

 

3.3 Tenants required to shut down and cease trading completely (licensed 

premises, theatres and cinemas, gambling outlets, beauty salons, gymnasiums 

and bootcamps). 

 

3.4 Tenants not required to shut down completely, but whose operations have 

been severely restricted (restaurants and café's limited to take away and home 

delivery, hairdressers limited by density requirements, retailers limited by 

social distancing requirements etc). 

 

3.5 The sudden demand for certain consumer goods (think certain food and 

cleaning staples) and "panic buying", resulting in shortages of supply, affecting 

(after an initial "spike") the turnover of smaller retailers. 

 

3.6 Tenants impacted due to social distancing and lock down requirements 

generally reducing foot traffic and customer numbers (for example, many 

office workers being required to work from home affecting retail Tenants 

operating in the CBD and other business precincts). 

 

3.7 Tenants affected by the impact of the pandemic on the economy generally 

(lower consumer confidence, less spending, transactions being cancelled for 
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uncertainty, negative impact on share market and property returns and values 

etc). 

 

3.8 Tenants making a commercial decision to close or cease trading completely 

(e.g. Solomon Lew closing numerous outlets, fashion chains shutting 

completely). 

 

Given all of the above, it was abundantly clear early on that Landlords and Tenants 

were on a collision course, given the Tenants' ongoing contractual obligations under 

the Lease, and the pandemic's impact on the Tenants' ability to meet such 

requirements. 

 

4. The Code 

 

4.1 Announcement and release  

 

On 29 March 2020, the Prime Minister announced that "National Cabinet 

agreed that short-term intervention is needed for commercial tenancies" with 

a "moratorium on evictions over the next six months for commercial … 

tenancies in financial distress" and a "common set of principles…to underpin 

and govern intervention to aid commercial tenancies". The Code was 

subsequently released on 7 April 2020. 

 

 4.2 What did the Code say and do? 

 

4.2.1 The Code is poorly written, is inconsistent in the expressions that it uses 

and shows signs of political compromise and having been rushed.  

 

4.2.2 Importantly, the Code is not law and is of no legal effect. The Code itself 

acknowledges that it will be given effect through relevant state and 

territory legislation. 

 

4.2.3 The Code purports to impose a set of "good faith leasing principles" for 

commercial tenancies that are suffering financial stress or hardship as 

a result of the COVID-19 pandemic, as defined by their eligibility for the 

Commonwealth's JobKeeper program and with an annual turnover of 

up to $50,000,000.  
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4.2.4 The Code: 

 

4.2.4.1 Recognises that all Leases are different and that there is 

no "one size fits all" solution which can be applied to all 

Leases. 

 

4.2.4.2 Contemplates that Landlords and Tenant have a common 

interest to ensure business returns to normal at the end 

of the pandemic.  Accordingly both parties are required to 

negotiate in good faith to reach appropriate temporary 

leasing arrangements, including acting in an open honest 

and transparent manner with each other and providing 

sufficient and accurate information to achieve their 

objectives. 

 

4.2.4.3 Requires that the arrangements reached take into account 

the impact of the COVID-19 pandemic on the Tenant with 

specific regard to the Tenant's revenue, expenses and 

profitability with temporary arrangements to be 

proportionate and appropriate based on the impact of the 

pandemic plus a "reasonable recovery period". 

 

4.2.5 The Code goes on to detail a series of overarching "Leasing Principles" 

to be applied as soon as practicable and on a case by case basis. Such 

Leasing Principles include the following: 

 

4.2.5.1 Landlords not being able to terminate Leases due to non-

payment of rent during the pandemic period or a 

"reasonable subsequent recovery period". 

 

4.2.5.2 Tenants to remain committed to the terms of the Lease 

(subject to any rent relief arrangement negotiated) with 

failure by the Tenant to abide to result in forfeiture of any 

protections under the Code. 

 

4.2.5.3 Landlords to offer Tenants rent relief in the form of rent 

waivers and deferrals, with such rent relief to be 

proportionate to the reduction in the Tenant's trade 

during the pandemic period and a subsequent reasonable 

recovery period (this is known as the "principle of 

proportionality"). 

 

4.2.5.4 Rent waivers to constitute no less than 50% of the total 

reduction in rent and should form a greater proportion 
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where a failure to do so would compromise the Tenants 

capacity to fulfil their ongoing obligations. 

 

4.2.5.5 Deferred rent to be amortised over the balance of the 

Lease term or 24 months (whichever is greater) unless 

otherwise agreed, with deferred payments not to begin 

until the end of the pandemic period and to take into 

account a "reasonable subsequent recovery period".  

 

4.2.5.6 Tenants should be offered an extension of their Lease for 

any period for which rent is waived or any period that rent 

is deferred for. 

 

4.2.5.7 Any reduction in statutory charges or any other benefit 

that the Landlord receives (eg. from its bank) should be 

passed on or otherwise shared with Tenants. Landlords 

should not pass on outgoings in circumstances where the 

Tenant cannot trade. 

 

4.2.5.8 No fees, interest and other charges should be applied in 

respect of rent waived or deferred. 

 

4.2.5.9 Landlords should freeze rent increases during the 

pandemic and during any "reasonable subsequent 

recovery period". 

 

4.2.5.10 Landlords to not draw on a Tenant's security during the 

pandemic or a reasonable subsequent recovery period. 

Tenants should not be penalised in any respect for 

reducing opening hours or ceasing to trade. 

 

4.2.5.11 State and Territory Governments to implement dispute 

resolution processes (including binding mediation). 

 

4.2.5.12 Industry Code Administration Committee to be 

established at State level. 

 

4.3 Following the release of the Code – what next? 

Following the release of the Code, the industry faced a long period of 

uncertainty while waiting for the South Australian Government to implement 

its legislative response.  
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Would the Government pass a law simply stating that the Code (in the form 

released by National Cabinet) would be law in South Australia?  Or would the 

State Government pass a law that put the Code "into its own language"? Or 

would the State Government's legislative response not follow the Code and 

"go its own way" in certain critical respects? 

 

5. The South Australian Government's legislative response 

5.1 Initial legislative response 

5.1.1 The Covid-19 Emergency Response Act 2020 ("the Act") came into effect 

on 9 April 2020.  The Act addressed many issues, with Section 7 covering 

commercial leases.  

5.1.2 Section 7 of the Act was substantially amended on 15 May 2020, so the 

purpose of this paper is not to analyse in detail the (now) historic 

content of section 7.  

5.1.3 However, the following summary is provided. 

5.1.3.1 Where the Tenant is suffering "financial hardship" the Act 

prohibited a Landlord from enforcing the Lease (ie. 

termination, re-entry, distraint, suing the Tenant or 

guarantor or calling on any security) following the Tenant 

breaching the Lease during the "prescribed period" by: 

• failing to pay rent; 

• failing to pay outgoings; 

• failing to have the business open during the hours 

prescribed in the Lease; 

• any other prescribed acts or omissions. 

 

5.1.3.2 If the Tenant is suffering "financial hardship", the rent 

cannot be increased, nor can land tax be recovered, during 

the "prescribed period". 

 

5.1.3.3 The "prescribed period" commenced on 30 March 2020 (ie 

it was retrospective) and was stated to expire on a date 

fixed by the Minister (but no later than 8 October 2020 

(being the date 6 months after section 6 of the Act came 

into operation)). 

 

5.1.3.4 The expression "financial hardship" was not defined. 

However, the parties had a right to apply to the 

Commissioner to mediate and/or determine a dispute 

over whether the Tenant was suffering financial hardship 
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(with the parties having a right of appeal to the Court from 

a Commissioner's determination).  

 

5.1.3.5 The Act also provided a mediation process with the 

Commissioner whereby any party to a commercial lease 

can seek to resolve a dispute resulting from the Act, or 

arising from a commercial lease or relating to any matter 

resulting from the occupation of, or business conducted 

from, premises pursuant to a commercial lease. 

 

5.1.3.6 The Act also stayed or suspended any "prescribed actions" 

or other enforcement actions where the Tenant was 

suffering financial hardship and where the Landlord had 

taken or commenced but not yet completed or finalised 

the action during the "relevant period" (30 March 2020 to 

9 April 2020). Such stay remains in place until the expiry of 

the prescribed period. Either party to a commercial lease 

can apply to the Court for orders to mitigate any such 

action on the grounds the Tenant is suffering financial 

hardship. 

 

5.1.4 The Act did not define the expression "financial hardship".  On 16 April 

2020, the COVID-19 Emergency Response (Commercial Leases) 

Regulations 2020 were enacted.  Under these regulations, a Tenant will 

be taken to be suffering "financial hardship" if it is eligible for or 

receiving payments under the Commonwealth Government's 

JobKeeper program (although this definition was not exclusive and/or 

limited to JobKeeper eligibility). 

5.1.5 Critically, the Act was glaring in what it did not address. In this respect: 

5.1.5.1 The Code was not implemented by, or even mentioned in, 

the Act. 

5.1.5.2 There was no mention of rent relief, or even any obligation 

upon the parties to negotiate rent relief or communicate 

with each other. 

5.1.5.3 Concepts used in the Code such as "SME tenants", "the 

principle of proportionality" and "reasonable recovery 

period" were not mentioned in the Act. 

5.1.5.4 The $50M turnover figure, or how the Code contemplated 

the turnover of a franchisee or a member of a "retail 

corporate group" would be determined, was not 

mentioned. 
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5.1.5.5 Apportionment of rent relief between waiver and 

deferral, the time period for payment of deferred rent and 

the extension of Tenants' Leases were not mentioned. 

5.1.6 Little information was available at the time, however it was understood 

that the South Australian Government had decided that it was not 

going to be rushed into its substantial legislative approach, and the 

industry was left with having to "wait and see". 

5.1.7 Accordingly, and despite the objectives and content of the Code having 

been released, many Landlords refused to grant rent relief or enter into 

rent relief agreements until the South Australian Government's full 

legislative response was revealed.  

5.1.8 The concern for many Landlords was they may enter into a binding 

agreement with Tenant only for the State Government to subsequently 

"move the goal posts".  

5.1.9 To exacerbate matters, many Tenants during this period were unable 

(or refusing) to pay rent (noting that Lease terminations had been 

prohibited under the Act). It was a stressful period for all concerned 

particularly with the lockdown and many of the restrictions on trade 

taking effect, but with both Landlords and Tenants still having "bills to 

pay".  

5.2 Subsequent legislative response - 15 May 2020 

With effect on 15 May 2020: 

5.2.1 the Act was substantially amended; and  

5.2.2 the COVID-19 Emergency Response (Commercial Leases) Regulations 

2020 were revoked and the Regulations came into effect. 

5.3 The Amendment of the Act 

5.3.1 Section 7 of the Act (which previously contained the substantive law 

affecting commercial leases) was drastically amended, with all of the 

above-mentioned law set out in paragraph 5.1 of this paper deleted 

(and effectively moved into the Regulations – refer 5.4 below).  

5.3.2 The new section 7 permitted the Governor to make such "regulations 

as are necessary or expedient for the purpose of mitigating the adverse 

impacts on a party to, or any other person with an interest in, a 

commercial lease resulting from the COVID-19 pandemic". 

5.3.3 I have not set out in this paper the extensive examples of the sorts of 

regulations which the Governor was permitted to make under the new 

section 7. However a complete copy of the Act containing that section 

7 is annexed to this paper. 
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5.3.4 Regulations made under the Act were permitted to have a 

retrospective effect to a day not earlier then 30 March 2020. 

5.4 The Regulations 

The Regulations came into effect on 15 May 2020 and currently provide the 

substantive body of law relating to the COVID-19 pandemic and commercial 

leases. 

5.4.1  Objectives1 

The objectives of the Regulations are, having regard to the Code: 

5.4.1.1  to implement temporary measures to apply to parties to 

certain commercial leases related to circumstances 

brought about by the COVID-19 pandemic; and 

5.4.1.2 to provide for mechanisms to resolve disputes concerning 

those leases.   

Importantly, while the Regulations make reference to "having regard 

to" the Code, the Regulations do not implement the Code.  In a number 

of important respects, the Regulations are in fact quite different from 

the Code. 

5.4.2  Application of the Regulations 

5.4.2.1 The Regulations apply during "the prescribed period"2.   

5.4.2.2  The "prescribed period" means the period beginning on 30 

March 2020 and ending on 30 September 2020.  That is, 

the Regulations are temporary in nature.  Section 7 of the 

Act and all Regulations made under it expire on 30 

September 20203. 

  5.4.3 Leases to which the Regulations apply4 

The Regulations only apply during the prescribed period in relation to 

"a commercial lease" other than a Lease entered into after the 

commencement of the prescribed period unless that Lease is:  

• a Lease entered into by means of an option to renew or extend the 

Lease; or 

• any other extension or renewal of an existing Lease on the same or 

substantially similar terms as the existing Lease. 

 
1 Regulation 4 
2 Subregulation 5(1) 
3 Refer s6(2a) of the Act 
4 Refer subregulation 5(1) (and refer definitions of "commercial lease" and "business") 
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Furthermore, the Regulations only apply in relation to a "commercial 

lease". 

A "commercial lease" means: 

• A retail shop lease within the meaning of the Retail and Commercial 

Leases Act 1995; 

 

• A Lease under the Landlord and Tenant Act 1936 including a retail 

shop lease to which Part 4 of that Act applies (see below note); 

 

• Any other agreement under which a person grants or agrees to 

grant another person for value a right to occupy premises to carry 

on a business: 

o whether or not the right is a right of exclusive occupation;  

o whether the agreement is express or implied; and 

o whether the agreement is oral or in writing, or party oral or 

partly in writing. 

A "commercial lease" does not include a Lease under the Pastoral Land 

Management and Conservation Act 1999 or a Lease under the Crown 

Land Management Act 2009. 

Note - The reference to a Lease under the Landlord and Tenant Act is 

curious. 

A number of sections of the Landlord and Tenant Act are of general 

application to all Leases other than residential tenancies. For example 

Section 4(1) of the Landlord and Tenant Act applies "in every case 

between a Landlord and Tenant".  Furthermore, the expression "retail 

shop Lease to which Part 4 of that Act applies" appears to be an error 

as the expression "retail shop lease" is not used in Part 4 of the Landlord 

and Tenant Act. 

It is clearly intended that the expression "commercial lease" is to be of 

broad application.  Furthermore, the expression "business" is also 

broad – being defined to mean any undertaking involving the 

manufacture, sale or supply of goods and services and includes 

undertakings which are "not for profit".  

Accordingly, one should assume that any particular commercial lease 

for business purposes is intended to be subject to the Regulations, 

other than the stated exceptions. 
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5.4.4 Key concept – What is an "affected lessee"?5 

The Regulations make a distinction between "an affected lessee" and 

other (presumably "non-affected") Tenants.  Some provisions of the 

Regulations apply to all Tenants but most only apply if the Tenant is an 

"affected lessee". 

Accordingly, in any matter the first question to ask is whether or not 

the Tenant is an "affected lessee". 

A Tenant is an "affected lessee" if: 

• the Tenant is suffering from "financial hardship" as a result of 

the COVID-19 pandemic; and 

 

• the following turnover in a relevant year (usually FY19) was less 

than $50,000,000: 

o If the Tenant is a franchisee – the turnover of the 

business conducted at the premises the subject of the 

commercial lease; 

o If the Tenant is a corporation which is a member of a 

group – the turnover of the group; 

o In any other case – the turnover of the business 

conducted by the Tenant at the premises the subject of 

the commercial lease. 

Addressing each of these criteria in turn: 

Financial Hardship 

A Tenant will be taken to be suffering from "financial hardship" as a 

result of the COVID-19 pandemic if the Tenant is eligible for or receiving 

a JobKeeper payment in respect of the business of the Tenant whether 

as an employer or on their own behalf. 

Again, the above eligibility criteria is not exclusive, and there is nothing 

saying a Tenant cannot demonstrate that it is in financial hardship by 

other means, even if it is not eligible for JobKeeper. Consider for 

example, a Tenant with only a modest reduction in turnover but a 

substantial decline in profit? 

Turnover less than $50M 

The Regulations state that turnover of a business includes any turnover 

derived from internet sales of goods and services. 

 
5 Refer subregulation 3(2) – (5) 
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Furthermore, the Regulations state that corporations constitute a 

group if they are related body corporates within the meaning of the 

Corporations Act 2001 (Cth). 

A Court can determine that a Tenant is an "affected lessee" 

The parties should also be aware that the Court has an express power 

under sub-regulation 8(3) to determine whether or not any Tenant is 

an affected lessee, and can take into account matters such as whether 

or not the Tenant is eligible for or receiving JobKeeper and any 

reduction in turnover of the Tenant's business in making that 

determination. 

 5.4.5 Restrictions on Landlords6 

The following restrictions apply to Landlords during the prescribed 

period but only where the Tenant is an "affected lessee". 

• Rent other than turnover rent cannot be increased, unless 

otherwise agreed between the Landlord and Tenant.7 

 

• Land tax cannot be on charged to the Tenant.8 

Note – The recovery of land tax from the Tenant is illegal in any 

event if the Lease is subject to the Retail and Commercial Leases 

Act 1995. 

• A Landlord cannot take a "prescribed action" against the Tenant 

on grounds of a breach of the Lease consisting of: 

o a failure to pay rent; 

o a failure to pay outgoings; or 

o the business operating under the Lease not being open 

  during the hours specific in the Lease.9 

 

• The above restriction is subject to an important exception10 in 

that a Landlord may take a prescribed action in respect of a 

Tenant's failure to pay rent, if the amount of rent payable under 

the Lease is, during the prescribed period, either: 

o agreed by the parties under mediation with the  

  Commissioner under Regulation 8; or 

o determined by the Court under Regulation 9. 

 

 
6 Refer subregulation 7 
7 Refer subregulation 7(4) 
8 Refer subregulation 7(5) 
9 Refer subregulation 7(1) 
10 Refer subregulation 7(2) 
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• A "prescribed action" means taking action under the provisions 

of the commercial lease or seeking orders or issuing proceedings 

in a court for any of the following: 

o Evicting the Tenant, re-entering the premises and 

forfeiting or terminating the Lease; 

o Distraint of the Tenant's property; 

o Calling on a security bond or bank guarantee; 

o Charging interest for unpaid rent; 

o Suing the Tenant or a guarantor for damages; 

o Any other remedy available to the Landlord at common 

law or under any other law. 

In addition, any act or omission of a Tenant required under any State 

law in response to the COVID-19 pandemic will not be taken to be a 

breach of the Lease and will not provide grounds for termination of the 

Lease or any other prescribed action.11 

The question often comes up whether the restrictions apply in respect 

of pre-existing rent or outgoings arrears (ie. arising from prior to 30 

March 2020). In my view, the Regulations do not make any distinction 

in respect of the non-payment of rent or outgoings that are payable 

either before or after the prescribed period.  Having said this, sub-

regulation 7(1) is not entirely clearly written and it could be argued on 

one interpretation that the restrictions only apply to a breach of the 

Lease occurring during the prescribed period (that is leaving it open to 

the landlord to terminate for breaches that occurred prior). However, I 

would consider it a "brave landlord" that sought to terminate a Lease 

during the prescribed period. 

Finally, if the Landlord does receive any land tax relief, then the benefit 

of that land tax relief must be passed on in the form of a waiver of rent 

payable by an affected lessee in accordance with the provisions of the 

relevant land tax relief scheme.12 

5.4.6 Obligations of the parties to negotiate in good faith13 

Regulation 6 imposes a specific obligation on all parties to a commercial 

lease (including any guarantor or any other person with an interest in 

the Lease) to make a genuine attempt to negotiate in good faith the 

rent payable under, and the other terms of, the commercial lease 

during the prescribed period.  In such negotiations the parties must 

have regard to: 

 
11 Refer subregulation 7(3) 
12 Refer subregulation 7(7) 
13 Refer Regulation 6 
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• the economic impacts of the COVID-19 pandemic on the 

parties to the Lease; 

• the provisions of the Act and the Regulations; and 

• the provision of the Code. 

Importantly, this obligation applies to all commercial leases (not just 

leases where the Tenant is an "affected lessee") and to both parties 

(that is, the Tenant is under the same obligation to negotiate in good 

faith that the Landlord is under). 

The obligation to negotiate is not limited to the rent and applies to the 

"other terms" of the Lease as well (e.g. outgoings and other monies 

payable). 

The parties are obliged to take into account the economic impacts of 

the COVID-19 pandemic on the parties.  That is, the Tenant is just as 

obliged to take into account the impact of the pandemic on the 

Landlord as the Landlord is obliged to take into account the impact of 

the pandemic on the Tenant. 

Importantly, the Act does not impose any express obligation on either 

party to follow or adopt any of the principles of the Code. In particular, 

there is no mention of the "principle of proportionality" or the 

"reasonable subsequent recovery period".  Provided the parties 

negotiate in good faith, then the terms of the agreement are up to 

them.  Having said this, the conservative approach (given the obligation 

to "have regard to" the Code) would be to recommend that your clients 

follow the principles of the Code unless there is a reason to act 

otherwise (particularly where the Tenant is an "affected lessee" – refer 

5.4.8.5 below, which sets out the factors the Court must take into 

account when ordering rent relief). 

  5.4.7 Dispute Resolution – Mediation with the Commissioner14 

5.4.7.1 Either party to a commercial lease may apply to the 

Commissioner for mediation of a relevant dispute.15 

Importantly however, a Tenant may only apply for 

mediation if the Tenant is or is claiming to be an "affected 

lessee".16 

5.4.7.2 A "relevant dispute" can include: 

o A dispute as to whether or not the Tenant is 

suffering financial hardship; 

 
14 Refer Regulation 8 
15 Refer subregulation 8(1) 
16 Refer subregulation 8(2) 
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o A dispute in relation to the provision of rent relief 

including a failure of a party to take part in the 

negotiation; 

O A dispute in relation to issues that have occurred in 

relation to the pandemic, including from the 

operation of the Regulations, arising from a 

commercial lease or relating to any other matter 

related to the occupation of the premises or to a 

business conducted from the premises the subject 

of a commercial lease. 

5.4.7.3 The Commissioner may exercise any of the powers and 

functions of the Commissioner that it can exercise under 

Part 7 of the Fair Trading Act 198717, which includes the 

power to require persons to answer questions and 

produce books or documents.  Note – exercising this 

power may be useful in a matter where a party is 

refusing to provide financial information. 

5.4.7.4 It is likely that the majority of disputes will be resolved 

by mediation. However, if the mediation is unsuccessful 

then the Commissioner must issue the parties with a 

certificate stating the names of the parties and the 

following information.18 

• If the mediation has failed or is unlikely to 

resolve the dispute – that the mediation has 

been terminated without resolution; or 

• If a mediation will not be reasonable in the 

circumstances – that fact; or  

• If a party to the commercial lease has refused to 

participate or did not participate in good faith 

during mediation – that fact. 

 

5.4.7.6 In any Court proceedings, the certificate issued by the 

Commissioner will constitute proof in the absence of 

proof to the contrary of the matter so certified19  

5.4.8 Mediation fails – The role of the Court20 

5.4.8.1 A party to a commercial lease can apply to the Court for 

resolution of a relevant dispute in relation to the 

 
17 Refer subregulation 8(3) 
18 Refer subregulation 8(4) 
19 Refer subregulation 9(11) 
20 Refer Regulation 9 
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commercial lease, but may only do so if the Commissioner 

has first issued a certificate following the conclusion of a 

mediation.21 

5.4.8.2 As advised in paragraph 5.4.4, the Court is specially 

empowered to make a determination as to whether or not 

a Tenant is an "affected lessee".22 

5.4.8.3 If the matter ends up in Court, the Court has a broad 

power to make any one or more of the following orders:23 

• An order granting rent relief to an "affected 

lessee" in relation to the payment of rent under 

the commercial lease; 

• An order requiring the payment of some or all of 

the rent under a commercial lease be paid into 

Court until the lease has been performed; 

• An order requiring that the rent paid into the 

Court be paid out and applied as directed by the 

Court; 

• An order to modify the terms and conditions of 

the Lease in the manner specified in that order; 

• An order deferring the payment of rent under an 

affected lease (which is presumably a lease 

granted to an "affected lessee") for a period not 

exceeding 24 months from the day the order is 

made (including that the Lease may be extended 

for such period);24 

• Any other orders that the Court thinks necessary 

or desirable to resolve a dispute between the 

parties to a commercial lease; 

5.4.8.4 If the Court makes an order providing rent relief to an 

"affected lessee" under subregulation 9(5)(a), then at 

least 50% of the rent relief must be in the form of a 

waiver.25 

5.4.8.5 In making a rent relief order in respect of an "affected 

lessee" under subregulation 9(5)(a), the Court must have 

regard to the following: 26 

 
21 Refer subregulation 9(1) and (2) 
22 Refer subregulation 9(3) and (4) 
23 Refer subregulation 9(5) 
24 Refer subregulations 9(5)(e) and 9(9) 
25 Refer subregulation 9(7) 
26 Refer subregulation 9(8) 
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• the obligations of the Landlord under the Act, a 

"relevant Act"27 and the Regulations; 

• the reduction in turnover of the business of the 

Tenant during the prescribed period; 

• whether the Landlord has during the prescribed 

period agreed to waive recovery of any 

outgoings or any other expenses payable by the 

Tenant under the Lease; 

• whether a failure to provide rent relief would 

compromise the Tenant's ability to fulfil the 

Tenant's ongoing obligations under the Lease 

including the payment of rent; 

• the ability of the Landlord to provide rent relief 

including any relief provided to the Landlord by 

a third party is response to the COVID-19 

pandemic; 

• any reduction by a third party to outgoings in 

relation to the premises the subject of the 

Lease; and 

• such other matters the Court thinks fit 

5.4.8.6 The Court also has the power on application to vary or 

revoke a previous order made under the Regulations and 

such other orders at the time.28 

5.4.8.7 The Court may also vary an agreement entered into 

between a Landlord and Tenant that varies a lease 

(including a rent relief agreement) entered into between 

30 March 2020 and 15 May 2020, but only in respect of 

the period falling after 15 May 2020 (ie. any rent relief 

agreement is quarantined from Court variation in respect 

of the period 30 March 2020 to 14 May 2020).29 

  

 
27 Refer definition of "relevant Act" in the Regulations 
28 Refer subregulation 9(10) 
29 Refer subregulation 9(6) 
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6. Practical Tips for Lawyers 

 

6.1 Prior to commencing any negotiations or providing any advice, ensure you 

have satisfied yourself that the Lease in question is a commercial lease which 

is subject to the Act and the Regulations. 

 

6.2 It is also prudent to identify whether or not the Tenant is an 'affected lessee' 

(regardless of which party you are acting for).  Evidence of eligibility for or 

receipt of JobKeeper payments should be required (when acting for the 

Landlord) or provided (when acting for the Tenant).  In addition, evidence of 

turnover over in April, May and June (or whatever month in question you are 

dealing with) compared to the corresponding months in at least the previous 

two years should be required or provided.  Ideally such figures would be 

supported by BAS statements. 

 

6.3 Financial information provided by a Tenant will almost always be more 

convincing and or have greater credibility if it is provided by the Tenant's 

accountant with some form of formal certification or sign off. 

 

6.4 Both my view, and that of the Commissioner, is that a Landlord is entitled to 

be provided with turnover / sales figures and BAS statements, but is not 

entitled to request details of the Tenant's profits and losses.  The exception I 

would make to this position is in circumstances where the Tenant is asserting 

financial hardship but the Tenant's reduction in turnover has not been 

sufficient to qualify the Tenant for JobKeeper. 

 

6.5 Regardless of which party you are acting for, stress to your client that it has a 

statutory obligation to negotiate in good faith taking into account the effect of 

the pandemic on each party and having regard to the Code. Importantly, the 

obligation to negotiate applies: 

 

6.5.1 to the Tenant as well as to the Landlord; and  

 

6.5.2 applies to both parties regardless of whether they are a "mum and dad" 

or a multinational. 

 

6.6 Rent relief agreements should be clearly documented and signed by both 

parties including any Tenant guarantor.  Importantly rent relief agreements 

should be clear on the following points: 

 

 6.6.1 the period for which rent relief is granted; 
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6.6.2 the extent to which the rent relief is provided as a waiver or a deferral 

and, if a deferral, the amount of the deferred rent payments and when 

and for how long they must be made; 

 

 6.6.3 if the Lease is to be extended, the extent to which the extension affects: 

• existing rights of renewal; or 

• scheduled rent reviews; 

 

6.6.4 whether the rent relief applies to rent only or if it also applies to 

 other monies payable under the Lease particularly outgoings, cleaning 

costs, carparking fees, promotion levies, and / or turnover rent; 

  

 6.6.5 how a future breach of the Lease will affect the rent relief package;  

 

 6.6.6 if the Lease is registered, whether the variation to the Lease effected 

by the rent relief agreement will be registered on the Certificate of 

Title; 

 

 6.6.7 whether the rent relief granted is fixed for a period of time, or whether 

such rent relief is to reviewed and/or re-negotiated at particular future 

times. Alternatively, is the rent relief a fluctuating amount determined 

by the Tenant's turnover from month to month (with the Tenant having 

an ongoing monthly obligation to report its turnover in order to 

calculate the rent relief each month); and 

 

6.6.8 the Tenant should be required to warrant that the information it has 

provided in support of its request for rent relief is true and correct. 

 

6.7 Tenants can display considerable good faith by offering to make some rental 

payments while rent relief arrangements are being negotiated, provided that 

in doing so they make it clear that they are not agreeing to any formal 

arrangement by making a payment.  Landlords should demonstrate an 

appropriate level of gratitude in such circumstances. 

 

6.8 The Regulations permit rent increases to occur during the prescribed period 

but (where the Tenant is an "affected lessee") only if the Landlord and the 

Tenant agree that the rent increase will occur.  Any rent relief agreement 

should be clear on whether any rent increase scheduled to occur during the 

prescribed period will occur as and when originally scheduled or whether it 

take effect at the end of the prescribed period (i.e. on 1 October 2020), or 

whether there will be no rent increase at all until the next scheduled rent 

increase falling after the prescribed period. 
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6.9 Although Landlords are restricted from terminating leases for non-payment of 

rent or outgoings or failing to trade (where the Tenant is an "affected lessee"), 

there is no restriction on terminating monthly tenancies (i.e. when Tenants are 

holding over) by the usual one month written notice.  There is also no 

restriction on Leases being terminated or Landlords exercising remedies for 

other breaches of the Lease by the Tenant. 

 

6.10 Landlords that wish, but are unable, to evict Tenants that are affected lessees 

and have existing arrears and/or are being difficult in negotiations could 

provide such Tenants with a lenient offer to surrender the Lease (eg no or 

limited make good, discount on arrears etc). The incentive to the Tenant (in 

addition to the leniency offered) to accept would be the promise that there 

will be no leniency shown or delay in the Landlord acting when the restrictions 

on termination are lifted on 1 October 2020 (at which time the Tenant is likely 

to have accrued even more significant arrears). 

 

6.11 Mediation can be a useful step for either party to take particularly where: 

 

6.11.1 one party is refusing to communicate; 

 

6.11.2 one party is refusing to negotiate reasonably;  

 

6.11.3 a Tenant is refusing to provide turnover figures; or  

 

6.11.4 if a Landlord is being too aggressive in the information that it is 

requiring the Tenant provide.   

 

The mediation process is free and both parties have an incentive to participate 

in a mediation, as a certificate from the Commissioner naming a party that has 

refused to participate or not acted in good faith could produce a substantially 

negative outcome for that named party should the matter later go to Court.  In 

such circumstances the certificate will constitute proof of the matter certified, 

in the absence of proof to the contrary. 

 

6.12 The other advantage of mediation to the Landlord is that if an agreement on 

rental is reached during the mediation, then the restrictions on termination do 

not apply if such agreed rental is subsequently not paid by the Tenant. 

 

6.13 Only an "affected lessee" or a Tenant claiming to be an "affected lessee" can 

apply for mediation.  In reality though, the Tenant only has to claim to be an 

"affected lessee" in order for a matter to be referred to mediation. The 

Commissioner has advised me that he has no choice but to accept an 

application for mediation where the Tenant claims to be an "affected lessee", 

even in matters where it appears that the Tenant is (in all likelihood) not an 
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affected lessee. Having said this, the Commissioner has wide powers to require 

production of financial information, so claiming to be an affected lessee should 

not be done gratuitously or dishonestly. 

 

6.14 Like all matters, going to Court is a last but sometimes necessary resort.  The 

entire purpose of the Code, the Act and the Regulations is to encourage parties 

to negotiate in good faith and to agree to "share the pain" of the COVID-19 

pandemic.  Although at the time of writing of this paper the new laws are 

largely untested, it is not difficult to imagine the Court being particularly harsh 

on a party if the Court forms the view that the party was too hard-nosed and / 

or uncompromising during negotiations and mediation, and effectively 

breached its statutory obligations to act in good faith, to have regard to the 

Code and to have regard to the economic impact of the pandemic on both 

parties. 

 

6.15 Interestingly, if a matter ends up in Court, the Act requires the Court to take 

into account the Landlord's capacity to provide rent relief when making a rent 

relief order. Accordingly, Tenants should also make a realistic assessment of 

their particular Landlord when negotiating (for example, a multinational 

shopping centre landlord will present entirely differently from a self-funded 

retiree that lives off of the rent and has no other assets or income). 

 

7 Summary 

This paper is accurate at the time of writing, however as noted previously the law has 

changed considerably over the past 3 months.  It is quite clear that both the National 

Cabinet and the South Australian Parliament are very much acting in unchartered 

waters without having had to deal with a situation such as the COVID-19 pandemic 

previously.   

It was originally contemplated that the pandemic period would last for 6 months from 

30 March 2020 to 30 September 2020. The Prime Minister contemplated businesses 

being in hibernation for much of this period. 

However as at the time of writing the various health and safety measures 

implemented by the South Australian Government appear to have headed off the first 

waiver of the pandemic successfully. Restrictions are already being lifted, and the 

situation may continue to improve, with matters returning "to normal" sooner than 

expected.  Conversely, conditions may worsen with a "second wave" resulting in the 

pandemic period being extended and or the laws being changed again and this time 

in a more prescriptive manner.  Care should be taken when acting in a matter to 

ensure that the up-to-date law is referred to at the relevant time. 
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